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MINUTES OF THE 
LAND USE BOARD, 

 BOROUGH OF HOPATCONG,  
HELD AT THE MUNICIPAL BUILDING, 111 RIVER STYX ROAD 

HOPATCONG, NEW JERSEY  
JULY 2, 2019 

OPEN PUBLIC MEETING 7:30 PM 

 
CALL TO ORDER: Chairman Gilbert called the meeting to order at 7:30pm. 
 
OPEN PUBLIC MEETINGS ACT STATEMENT:  Chairman Gilbert stated “that this meeting is held in 
accordance with the Open Public Meetings Act 10:4-6 et seq. annual notice been forwarded to the New 
Jersey Herald, the New Jersey Sunday Herald and posted on the bulletin board maintained in the Municipal 
Building for public announcements.” 
 
SALUTE TO THE FLAG:  Chairman Gilbert invited all present to salute the flag. 
 
ROLL CALL:   The Recording Secretary called the roll. 
 
PRESENT: Anthony Bongiovanni, Robert Duncan, Mark Gaffney, Judith Kracht, Justin Lijo, 

Robert Rehe, Phillip Reilly, Councilman Richard Schindelar, Mayor Michael Francis, 
Chairman Alan Gilbert 

 
ABSENT: Michael Rahill, Ron Tappan 
 
PROFESSIONALS  
IN ATTENDANCE: John Ruschke - Engineer  

William Haggerty- Attorney  
  Bill Donegan- Zoning Officer 
   
PROFESSIONALS 
ABSENT:   
 
MINUTES: 
Chairman Gilbert asked the Board if there were any additions or corrections to the June 18, 2019 meeting 

minutes. Seeing none, he entertained a motion.  

 

A motion was made by Justin Lijo and seconded by Mark Gaffney to approve the June 18, 2019 minutes.  

 

Upon roll call vote: 
Ayes: Duncan, Gaffney, Kracht, Lijo, Rehe, Councilman Schindelar, Mayor Francis, Chairman Gilbert 
Nays: Absent: Rahill, Tappan Abstentions: Reilly 
 

Chairman Gilbert asked if there were any additions or corrections to the Executive Session minutes of 

June 18, 2019.  Seeing none, he entertained a motion. 

 

A motion was made by Justin Lijo and seconded by Mark Gaffney to approve the June 18, 2019 Executive 

Session minutes. 

 

Upon roll call vote: 
Ayes: Duncan, Gaffney, Kracht, Lijo, Rehe, Councilman Schindelar, Mayor Francis, Chairman Gilbert 
Nays: Absent: Rahill, Tappan Abstentions: Reilly 
 

COURTESY REVIEW: 

1. Solar Field Project   Block 10002 Lots 1 & 1.01 

 
Chairman Gilbert said the representative from the company could not make the meeting and they plan on 
coming to the August 6th meeting instead. 
 
CONTINUED APPLICATION: 

1. Anthony Tabi    Block 31602 Lot 5  503 River Styx Road 

Applicant is seeking site plan approval limited to specific components of the “as-built” plan for improvements 

concerning height as well as approval for a side deck. 

 

Chairman Gilbert said at the last meeting there was one member who came late, and another member 
who was not present.  They both have since listened to the recording, and Chairman Gilbert asked if they 
are eligible to vote. 
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Mr. Haggerty said as long as they listened to the tape and is willing to sign a certification indicating they 
listened to the recording, they are eligible to vote.   
 
Chairman Gilbert verified with Mark Gaffney and Phil Reilly that they are willing to sign those certifications, 
they both said yes. 
 
Mr. Duncan objected, and he was told by Mr. Haggerty that Municipal Land Use Law allowed this. 
 
Mr. Haggerty reminded the Board that since this is a use variance, five affirmative votes are needed and 
now there will be seven voting members. 
 
Councilman Schindelar and Mayor Francis recused themselves. 
 
Chairman Gilbert suggested certain stipulations be incorporated into the resolution such as:  adding 
plantings to mitigate the height, and limited storage areas (attic, basement, garage attic) be labeled as 
“100% limited storage” with no habitable living space, framing, subdivisions, walls or partitions.   
 
Mr. Haggerty said a Deed Restriction would take care of the storage areas to remain unfinished, no living 
space, and would be storage only for the building itself. 
 
Chairman Gilbert added that no plumbing is to be installed in those areas, just power and lights.  He also 
added that no wood burning stove is to be installed in those areas.  Then he asked about the deck (10’x12’), 
which did not need a variance. 
 
Mr. Duncan wants no further development on the property, and he was told the Board does not have that 
jurisdiction.   
 
Mr. Haggerty said the resolution will make clear the Boards concern for the extensive use of the property, 
and name the exact plans to be on file in the construction office.  Any changes to those, and the applicant 
would need to come back to the Board. 
  
Chairman Gilbert added that the parking space dimensions need to be addressed. 
 
Mr. Haggerty said all original conditions of approval (unless a change was requested) will stay. 
 
Chairman Gilbert asked if Mr. Tabi or his representative had any objections to the recommendations; they 
did not. 
 
Justin Lijo made a motion to approve the use variance with modifications for the Tabi application, seconded 
by Robert Rehe. 
 
Upon roll call vote: 
Ayes: Gaffney, Kracht, Lijo, Rehe, Reilly 
Nays: Duncan, Chairman Gilbert Absent: Rahill, Tappan Abstentions:  
  

2. Greentree at Hopatcong 468 River Styx Road   Block 30703 Lot 11 

Applicant is coming with a change to the height as indicated by an as-built drawing.  Variance being 

requested is 242-49.1(C)(e)(5) 

 
Daniel Benkendorf, attorney for the applicant, approached the Board.  Mr. Benkendorf explained this 
property is zoned as mixed use and was approved in 2014.  He said that approval included a height 
variance of 45’, but there was a miscalculation of the peaks on the original submittal.  The as-built now 
shows the highest peak to be at 47.1’.  He added that if all of the peaks were averaged out, they would be 
lower than 45’.  They are now requesting a height variance for the difference.  He added there were also 
topographical issues that contributed to the miscalculation.   
 
Mr. Ruschke does not believe this was misrepresented or an intentional error, just simply a miscalculation 
with the average grades.   
 
Chairman Gilbert asked if anyone from the public would like to comment on this application.   
 
Mara Modes approached the Board and was sworn in by Mr. Haggerty.  She wanted to know if the town 
went out and measured the buildings.  She was told the as-built drawings are relied upon, and that is what 
showed the discrepancy.   
 
Mr. Donegan said the original site plan approved showed the buildings flipped; the larger building by the 
deli, and the smaller by the water.  He said none of the setback calculations have changed, but he wanted 
the resolution to make note of the fact they were switched. 
 
Mayor Francis said the Form Based code allows the Land Use Board to make any adjustments. 
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Mark Gaffney commented on how wonderful that area looks and asked about the lighthouse.   
 
Robert Duncan made a motion to approve the Greentree at Hopatcong application, seconded by Mark 
Gaffney. 
 
Upon roll call vote: 
Ayes: Duncan, Gaffney, Kracht, Rehe, Reilly, Councilman Schindelar, Mayor Francis, Chairman Gilbert 
Nays: Absent: Rahill, Tappan Abstentions: Lijo 
 
NEW APPLICATION: 

1. John & Ellen Devin 331 Lakeside Blvd.   Block 30501 Lot 32 
The applicant would like to fully renovate the boathouse and dock area.  Variances being requested are 
242-30C4 water area coverage, 242-30C8 permanent moor more than 4 boats, 242-38D5 side yard 
setback, 242-18A structure within 50’ of lake, 242-30C10 maximum size of irregularly shaped dock, 242-
30D8 kitchen/bathroom in boathouse, 242-14B more than one principle building on lot, any variances 
required by the Land Use Board; pre-existing nonconforming 242-38D2 lot width, 242-28C retaining wall 
setback. 
 
Ellen Devin (property owner) and Kenneth Fox (architect) approached the Board and were sworn in by Mr. 
Haggerty.  Mr. Fox said he is not the architect of these plans; he is just here to present the project to the 
Board. 
 
Chairman Gilbert asked about the fire pit, and Mrs. Devin said it is brand new. He then spoke about the 
Engineer Review letter, asking if there were any issues; Mr. Fox said no. 
 
Chairman Gilbert said the easement provided stated Morris County, not Sussex County.  All were in 
agreement that should be fixed. 
 
Mr. Haggerty said there is significant renovation to the boathouse, including a kitchen and bathroom.  He is 
suggesting there be a deed restriction stating that there is no separate habitation in the boathouse.   
 
Mr. Fox said the hardship for having a bathroom and kitchen in the boathouse is the 80 steps that separate 
the house and boathouse/dock area.  
 
Mrs. Devin said there will be no habitation down there and no shower installed.  The kitchen and bathroom 
will be for convenience.   
 
Mr. Fox said the architecture will match the house and property; the dimensions will not be changing.   
 
Chairman Gilbert questioned the amount of boats to be docked and Mrs. Devin explained they are asking 
for three boat spaces, and a designated swimming area.  She added they would like to rope off the 
swimming area with buoys, and no boats would be moored there.   
 
Mr. Haggerty asked about the encroachment with the neighbor, and Mr. Fox said the neighbor would not 
sell that portion of land therefore prompting the easement provided.   
 
Mr. Fox presented exhibit A-1 which is the site plan and floor plan.  This shows the foundation, property line, 
existing and proposed conditions.  The plan shows 25’ boat slips, the area for supervision, and the 
swimming area.  Also shown is the floor plan of the boathouse.  Also presented was A-2 which was 
photographs of the area.   
 
Chairman Gilbert questioned the additional length to extend into the lake.  Mr. Fox explained the reason 
for the length is to accommodate their boats away from the rocky shoreline; this is also the reason for the 
placement of the swimming area.   
 
Mrs. Devin said their boat may sit on boat lifts, and the boathouse would not be used daily.  The boathouse 
would be for storage of the boat during the off season. 
 
There was a brief discussion concerning the kitchen and bathroom areas and the hardship being the 80 
steps to climb to get to the house to use those facilities.  Those areas will only be used for convenience and 
not as living space.   
 
Chairman Gilbert asked if anyone from the public would like to comment on this application.   
 
Colleen Lyons, Lake Hopatcong Commission, approached the Board and was sworn in by Mr. Haggerty.  
She read their review letter and wanted the variances to be declined based on the proposed intensive use.  
She is also concerned the bulkhead is already extending past the natural shoreline. 
 
Mr. Lijo suggested the supervision area be reduced by 10’ thus reducing the water coverage from 32% to 
26%, and a 330 square foot reduction; Mrs. Devin agreed.   
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There was a brief discussion concerning the proposed length. 
 
Judith Kracht made a motion to approve the Devin application with the modifications and deed restrictions, 
seconded by Robert Duncan. 
 
Upon roll call vote: 
Ayes: Duncan, Gaffney, Kracht, Lijo, Rehe, Reilly, Mayor Francis, Chairman Gilbert 
Nays: Councilman Schindelar, Absent: Rahill, Tappan Abstentions:  
 
ZONING OFFICER REPORT:  
Mr. Donegan said he is working on the height definition as discussed at the prior meeting, and will have 
something for the Board at the next meeting. 
 
DISCUSSION:  
Chairman Gilbert spoke about the Ehrlich application, and asked if they need to pay another application 
fee.  Escrow has been replenished and a new 200’ list has been ordered.    
 
There was a brief discussion, and she would have to make that request to the Mayor/Council. 
 
Mr. Haggerty spoke about an increasing problem with AirBNB’s in Hopatcong.  He said there is an issue 
with parking, over use, and short period uses. 
 
Mayor Francis added numerous complaints have been made to the police department and he believes this 
is a growing use problem.   
 
There was discussion concerning whether or not this should be considered a use variance and how this 
would be enforceable.  Also discussed were possible stipulations and having them registered, inspected, 
occupancy issues, and should these be labeled short term rentals.   
 
Mayor Francis said Bill Donegan, Bill Haggerty and John Ursin are working on this and looking into how 
other municipalities are handling the situations.   
 
The discussion will continue at a future meeting. 
 
RESOLUTION:          Hearing Date 

1. Nicholas Nemeth       June 18, 2019 

A motion is in order to approve the Nemeth resolution authorizing the replacement of steps, construction of 
a shed on a dock, landscape walls and reconstruction of a section of the dock at 13 Bonaparte Point Drive, 
Block 31301 Lot 51. 
 
Chairman Gilbert asked if there were any additions or corrections to the Nemeth resolution.  Seeing none, 
he entertained a motion. 
 
Robert Rehe made a motion to approve the Nemeth resolution, seconded by Robert Duncan. 
 
Upon roll call vote: 
Ayes: Duncan, Gaffney, Kracht, Lijo, Rehe, Councilman Schindelar, Mayor Francis, Chairman Gilbert 
Nays: Absent: Rahill, Tappan Abstentions: Reilly 
 

2. LB Property Holdings LLC      June 18, 2019 
A motion is in order to approve the LB Property Holdings LLC resolution granting variances to construct a 
second floor addition and attachment of decks to a single family home at 96 Randolph Avenue, Block 10712 
Lot 61. 
 
Chairman Gilbert asked if anyone had any additions or corrections to the LB Property Holdings LLC 
resolution.  Seeing none, he entertained a motion. 
 
Robert Rehe made a motion to approve the LB Property Holdings LLC, seconded by Robert Duncan. 
 
Upon roll call vote: 
Ayes: Duncan, Gaffney, Kracht, Lijo, Rehe, Councilman Schindelar, Mayor Francis, Chairman Gilbert 
Nays: Absent: Rahill, Tappan Abstentions: Reilly 
 

3. Ryan & Amanda Sherburne      June 18, 2019 
A motion is in order to approve the Sherburne resolution certifying the pre-existing nonconforming use of 
two residences on a single parcel at 20 Harvard Trail, Block 30801 Lot 79. 
 
Chairman Gilbert asked if there were any additions or corrections to the Sherburne resolution.  Seeing 
none, he entertained a motion. 
 
Robert Duncan made a motion to approve the Sherburne resolution, seconded by Robert Rehe. 
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Upon roll call vote: 
Ayes: Duncan, Gaffney, Kracht, Lijo, Rehe, Councilman Schindelar, Mayor Francis, Chairman Gilbert 
Nays: Absent: Rahill, Tappan Abstentions: Reilly 
 

ESCROW REFUND: 

1. Sylwia Malinska 231 Lakeside Blvd. – Road Open Permit (Engineer Rev) $1000 
2. Sylwia Malinska 231 Lakeside Blvd. – Road Open Permit (Performance) $1000 
3. Andrew Chabalko 109 Monroe Trail      $74.70 

 
BILLS:    

MOTT MC DONALD 
Inv. 507406420    Tabi     $244.00 
 

DOLAN & DOLAN 
Inv. 301926    Bar Owners Against DUI   $502.50 
Inv. 302067    Parise      $187.50 
Inv. 301916    Smile of Hopatcong    $37.50 
 

NEW JERSEY HERALD 
Inv. 0000224620   38 Market Street LLC    $8.10 
Inv. 0000224623   Vergona     $7.20 
Inv. 0000224619   Molinari     $7.20 
Inv. 0000224622   Real Estate Opp. End.   $8.10 
 
A motion is in order to approve the bills for the meeting of July 2, 2019. 
  
A motion was made by Judith Kracht and seconded by Robert Duncan to approve the bills for July 2, 2019. 
 
Upon roll call vote: 
Ayes: Duncan, Gaffney, Kracht, Lijo, Rehe, Reilly, Councilman Schindelar, Mayor Francis, Chairman Gilbert 
Nays: Absent: Rahill, Tappan Abstentions: 
 
MEETING OPEN TO THE PUBLIC: 
Colleen Lyons, Lake Hopatcong Commission, addressed the Board concerning the Algal Bloom presently in 
Lake Hopatcong.  She invited all present to a meeting on July 8th.  They are hoping to have the meeting at 
Jefferson High School, but are waiting on confirmation. 
 
Mayor Francis asked Ms. Lyons if the mechanical device in Crescent Cove had been maintained yet, and 
she said no. 
 
Mayor Francis added there was a conference call today concerning the lake.  He said there would be 
another fly over the next day and more water samples have been done.  Mayor Francis is concerned about 
residents using lake water and making potable water available to those who need it. 
 
Peter Frechling, River Styx Road, asked about a license for kitchens in B&B’s, and Chairman Gilbert said 
Air BNB’s are different.  That issue will also be addressed as well. 
 
After giving all persons present an opportunity to address the Land Use Board, Chairman Gilbert returned 
to the regular order of business. 
 

OLD BUSINESS: 
 
NEW BUSINESS:  
 
ADJOURNMENT: Chairman Gilbert requested a motion to adjourn the meeting at 8:50pm. 
 
Motion by:  Justin Lijo    Seconded by: All      All in favor? Aye 
 
                     _____________________________ 
             Danielle Rennie 
             Land Use Board Secretary 




